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474 (1975) CITY OF BOCA RATON, a Municipal Corporation, et al., Appellants, v. Wayne POPE and

Delores Pope, His Wife, Appellees. No. 74-797. District Court of Appeal of Florida, Fourth District. June
3, 1975. Rehearing Denied July 16, 1975. *475 Terence J. Gleason, City Atty., and Melvin C.

Goldenberg, Asst. City Atty., Boca Raton, for appellants. Arthur M. Schwartz, of Walsh & Schwartz,
Coconut Grove, and Richard D. Cave, of Anderson, McAlister, Ringen, Cave & Steele, Fort Lauderdale,

for appellees. MAGER, Judge. By a unanimous decision of the en banc court in Pope v. City of Boca
Raton, Fla.App. (2d, 1974), 303 So.2d 376, the lower court's order denying a motion for summary
judgment and ordering that plaintiffs' action against the city of Boca Raton, defendant in a suit for
damages for personal injury, go to trial, was affirmed. The en banc majority held that defendants'

motion for summary judgment should have been granted as to the negligent maintenance of public
property where the undisputed facts showed that at the point of the accident the highway was laid

out in the right-of-way of a street only and was maintained by the county. The defendants' argument
on the instant appeal is that the opinion in Pope v. City of Boca Raton, supra, was rendered without
the benefit of briefs filed by the appellants. Appellants' reply brief asserted and established that the
actual issue involved in this appeal was decided by the en banc court in its decision in the Pope case

and that appellees are pre
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